
With St Valentine’s Day at the end of this week, love
is in the air! But, have you ever thought about what
may happen if you or your loved one wasn’t able to
make decisions? Do you have a family member who
is struggling to make decisions for themselves? If so,
you should consider making a Lasting Power of
Attorney.
Lasting Powers of Attorney (LPA) were introduced by the Mental
Capacity Act 2005 to replace Enduring Powers of Attorney
(EPA). An LPA is a way of appointing another person to make
decisions for you.
Any EPAs made before 1st October 2007 remain valid, although
they are limited to financial affairs.
When making an LPA, a person ("the Donor") can delegate
decision making powers to another person or persons ("the
Attorney").
There are two types of LPA. Under a Property and Affairs LPA,
the Donor can give the Attorney power to deal with their financial
affairs.
Under a Personal Welfare LPA, an Attorney can make decisions
about personal healthcare and welfare on behalf of the Donor.
How do I make a Lasting Power of Attorney?
To make an LPA, the Donor must be eighteen years or over and
have sufficient mental capacity to understand what they are
doing.
The Power Must:

l Be in the prescribed form
l Set out any restrictions or guidance which the Donor
may wish to impose
l Be signed by the Donor and the Attorney and by an
independent person who will sign to certify (among 
other matters) that the Donor is aware of the effect of 
the Power
l Donor and the Attorney must have their signatures 
witnessed

LPAs can be drawn up at any time whilst the Donor has the
capacity to make one, but it will not be effective until it has been
registered at the Office of the Public Guardian (the "OPG").
This means that, if the Donor wishes the Power to be used
while he or she still has capacity, it must be registered at the
OPG before it has any legal standing.
A Personal Welfare LPA cannot be used if the Donor still has
capacity as such a Power only applies if the Donor is incapable
of making his or her own decisions.

Mental Capacity Act 2005
When acting as an Attorney it is necessary to follow the Code
of Practice issued under the Mental Capacity Act 2005 along
with the five key principles of the Act as set out below.
A person must be assumed to have capacity unless it is
established that they lack capacity.
A person is not to be treated as unable to make a decision
unless all practicable steps to help them to do so have been
taken without success.
A person is not to be treated as unable to make a decision
merely because they make an unwise decision.
An act done, or decision made under the Act for or on behalf of
a person who lacks capacity, must be done or made in their
best interests.
Before the act is done or the decision made, regard must be
had to whether the purpose for which it is needed can be
effectively achieved in a way that is less restrictive of the
person's rights and freedom of action.

Taking Legal Advice
Making an LPA can be complex and it is of vital importance to
ensure the Power is completed correctly. At Morrish Solicitors
LLP we specialise in this area of law and will be happy to
advise you. 
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